a¥tha (December 2023) 34
Corporate Governance

Sumedh Anil Dange

The concept of Corporate Governance took roots in countries like US and UK and have subsequently spread
to other countries. After 1990, the transition from central planning to market driven economies, particularly
the privatization of state-owned companies, and the need to provide governance rules for the emerging private
sector, brought the issue of corporate governance to the centre stage. As a fall out of 1997 economic and
financial crisis, Asian countries too became keenly interested in the issue of corporate governance. The OECD
took early initiatives to address governance issues.

The term 'Corporate Governance' has also become a focal point not only in India but worldwide. Its
prominence has surged notably, particularly since the latter part of 1996. This escalation can be attributed to
two principal factors: the economic liberalization and deregulation of industry and business, and the growing
call for a renewed corporate ethos with stringent adherence to diverse laws, coupled with heightened
accountability of companies to their shareholders and customers.

It is observed that Corporate Governance encompasses a wide range of principles and practices aimed at
ensuring that a company operates in a fair, transparent, and accountable manner. It involves the processes and
structures used to direct and manage the business and affairs of the company, with a focus on balancing the
interests of various stakeholders, including shareholders, management, customers, suppliers, financiers,

government, and the community.

In the current era of globalization and liberalization, the corporate sector, both at the national and international
levels, is compelled to earnestly and consistently pursue 'Excellence in Corporate Governance' to its fullest
extent. This article endeavors to illustrate the evolution of the 'Corporate Governance' concept over time,
examining its trajectory at both national and international levels, and speculating on the future direction it

might take.
Fundamental Components of Corporate Governance:

Corporate governance is a multifaceted system of principles, policies, and practices designed to oversee and
direct the operations of a company, ensuring it operates ethically, responsibly, and in the best interests of its
stakeholders. The effectiveness of corporate governance hinges on the integration of key components that
collectively contribute to the organization's overall integrity, accountability, and sustainable performance.
These components form the backbone of governance frameworks, guiding decision-making processes and

establishing a balance between the interests of various stakeholders. Exploring the key components of
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corporate governance offers insight into the foundational pillars that shape organizational conduct, influence
strategic direction, and foster transparency within the intricate structures of modern businesses. The

fundamental components of corporate governance generally encompass:

1. Board of Directors: The board is responsible for overseeing the company's strategy,

performance, and risk management, as well as appointing and monitoring senior management.

2. Transparency and Disclosure: Companies are expected to provide timely and accurate

information regarding their financial performance, ownership, and governance structures.

3. Shareholder Rights: Corporate governance seeks to protect shareholders' rights and ensure

they have a voice in key decisions affecting the company.

4. Ethics and Integrity: A strong corporate governance framework promotes ethical behaviour
and ensures that the interests of all stakeholders are considered in decision-making.

5. Regulatory Compliance: Companies are required to adhere to relevant laws and regulations

and effective corporate governance helps ensure compliance.

6. Risk Management: Corporate governance frameworks often include processes for identifying,

assessing, and managing risks that could impact the company's performance or reputation.

7. Executive Compensation: Governance practices often address how executive and board
member compensation is determined to align with company performance and shareholder

interests.

These are just a few examples of the elements that fall under the umbrella of corporate governance. Here is
to keep in mind that corporate governance practices can vary based on factors such as the company's size,

industry, and geographic location.
Essential Components: Navigating Key Issues in Corporate Governance:

In the pursuit of transparency, accountability, and the harmonization of diverse stakeholder interests, corporate
governance grapples with challenges that span from information asymmetry and conflicts of interest to agency
theory and incentive structures. Each of these issues represents a critical facet of the governance framework,
influencing decision-making, risk management, and the overall ethical conduct of organizations. In this

complex tapestry, corporate governance emerges as a dynamic and evolving field, where addressing these
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issues becomes imperative for sustaining stakeholder trust, aligning incentives, and navigating the delicate

balance between diverse interests within the corporate sphere. This exploration into the multifaceted

challenges underscores the importance of robust governance mechanisms in fostering responsible, resilient,

and sustainable business practices. Some of the pivotal issues that are integral to the domain of corporate

governance include:

1.

Information Asymmetry: Information asymmetry occurs when one party in a transaction has
more or better information than the other. In corporate governance, this can lead to challenges
in decision-making, particularly when executives possess information that is not adequately
disclosed to shareholders or other stakeholders. Transparent communication is crucial to

address information asymmetry and ensure fair and informed decision-making.

Conflict of Interest: Conflict of interest arises when individuals or entities involved in
corporate governance face competing loyalties or interests that could compromise their
objectivity. For instance, board members may have personal or financial relationships that
conflict with the best interests of the company. Establishing clear policies, disclosure

requirements, and ethical guidelines helps mitigate conflicts of interest.

Agency Theory: Agency theory is concerned with the relationship between principals (such
as shareholders) and agents (such as company executives) and the potential conflicts that may
arise. The interests of shareholders and executives may not always align, leading to agency
problems. Corporate governance mechanisms, such as effective board oversight, are designed
to mitigate these agency conflicts and align the interests of various stakeholders.

Incentive Structures: Incentive structures refer to the mechanisms and rewards designed to
motivate executives and employees to act in the best interests of the company. Designing
effective incentive structures is crucial to align the goals of management with those of
shareholders. Issues may arise when incentives encourage excessive risk-taking or short-term

focus at the expense of long-term sustainability.

Board Composition and Independence: The composition of the board of directors is a critical
aspect of corporate governance. Ensuring a balanced mix of independent directors and
executives helps maintain objectivity and effective oversight. Boards should be sufficiently
diverse and possess the necessary skills and experience to guide the company's strategy and

decisions.
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6. Shareholder Rights: Corporate governance involves addressing the rights of shareholders,
including voting rights, access to information, and the ability to voice concerns. Shareholder
activism, proxy voting, and mechanisms for shareholder engagement are important elements

in empowering shareholders and holding the company accountable.

7. Risk Management and Compliance: Effective corporate governance includes robust risk
management practices and compliance mechanisms. Companies must identify, assess, and
manage risks to protect the interests of stakeholders and ensure legal and regulatory
compliance. A failure in risk management can lead to significant financial and reputational

damage.

8. Ethical Conduct and Social Responsibility: Corporate governance extends beyond legal and
financial considerations to encompass ethical conduct and social responsibility. Companies are
increasingly expected to operate with integrity, adhere to ethical standards, and contribute

positively to the communities in which they operate.

Addressing these issues is paramount for fostering a governance framework that promotes accountability,
transparency, and sustainable business practices. By navigating these challenges effectively, companies can

build trust among stakeholders and contribute to long-term success.

Charting the Path to Effective Corporate Governance: Navigating Critical Inquiries and Best Practices:

The establishment and adherence to a robust corporate governance framework are critical for the sustained
success and ethical operation of any organization. As companies navigate an increasingly complex business
landscape, numerous challenging questions arise concerning the structure, practices, and efficacy of their
governance mechanisms. Addressing these questions is imperative for ensuring transparency, accountability,
and the alignment of corporate strategies with the interests of various stakeholders. In exploring the intricacies
of a corporate governance framework, several pressing and complex inquiries emerge, shaping the discourse

around best practices and evolving standards. Here are several thought-provoking questions that often arise:

e What are some common challenges companies face in implementing effective corporate governance?
e How do evolving technologies, such as Al and block-chain, impact corporate governance practices?
e Do Shareholders contribute to Corporate Governance? How do they help in improvement of

Corporate Governance?
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e Are there any examples of companies that have been praised for their strong corporate governance

practices and the benefits they have experienced as a result?

Delving into these challenging questions not only sheds light on the intricacies of corporate governance but

also provides valuable insights into the ongoing efforts to refine and enhance governance structures in the

contemporary business environment. Understanding and implementing effective corporate governance can

indeed be a challenging task for many companies. Several common challenges impede the seamless adoption

of robust governance practices, including:

1.

Resistance to Change: Introducing new governance structures and practices may face

resistance from internal stakeholders who are comfortable with existing ways of operating.

Balancing Stakeholder Interests: Corporate governance involves considering the interests of
various stakeholders, which can sometimes be conflicting. Finding the right balance is a

persistent challenge for the company.

Board Diversity and Independence: Ensuring a diverse board with independent directors can

be challenging, especially in industries or regions with limited candidate pools.

Regulatory Compliance: Keeping up with evolving regulatory requirements across different

jurisdictions can be complex and resource-intensive.

Ethical Decision Making: Encouraging ethical behaviour and decision-making throughout the
organization can be a persistent challenge, particularly in large, decentralized companies or
those with a history of unethical practices.

Executive Compensation: Designing incentive structures that align executive compensation

with long-term performance and shareholder interests can be complex and contentious.

Managing Risks: Identifying and addressing risks effectively without stifling innovation and

growth presents an ongoing challenge for companies.

Addressing these challenges often requires a combination of strong leadership, effective

communication, ongoing education, and a commitment to transparency and accountability throughout

the organization.
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Elevating Corporate Governance: Pathways to Positive Influence and Enhancement:

It is also been observed that, the evolution of information and technology has become a transformative force
across industries, and corporate governance is no exception. Over the years, advancements in information
technology have reshaped the way companies manage, communicate, and make decisions. The integration of
technology into corporate governance practices has not only enhanced efficiency but has also introduced new
challenges and opportunities. From the adoption of digital communication tools to the implementation of
sophisticated data analytics and artificial intelligence and block-chain, the impact of information and
technology on corporate governance is profound. This evolution prompts an exploration into the ways in which
technology has revolutionized governance structures, altered decision-making processes, and influenced
transparency and accountability within organizations. Understanding this journey is essential for grasping the
contemporary landscape of corporate governance and anticipating the future dynamics as technology
continues to play a pivotal role in shaping the governance practices of today's businesses. Here are several

avenues through which they can influence and enhance corporate governance:

1. Improved Data Management: Al and block-chain technologies can enhance the collection,
analysis, and management of corporate data, leading to more informed decision-making by

boards and management.

2. Enhanced Risk Management: Al tools can provide more sophisticated risk assessment and
monitoring capabilities, helping boards and executives to understand and address potential

risks proactively.

3. Transparency and Accountability: Block-chain’s decentralized and tamper-proof ledger
systems can enhance transparency in areas such as supply chain management and shareholder

voting, thereby strengthening corporate accountability.

4. Shareholder Engagement: Al-powered chat-bots and analytics can enable more effective
shareholder engagement by analysing and responding to inquiries, feedback, and concerns in a

timely and personalized manner.
5. Compliance and Reporting: Technologies like block-chain can streamline compliance

processes by providing immutable records and automation of regulatory reporting, reducing

the risk of errors and enhancing trust in corporate disclosures.
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6. Cyber security and Data Privacy: Al and block-chain technologies can play a vital role in
bolstering cyber security measures, safeguarding sensitive corporate and customer data, and

ensuring compliance with data privacy regulations.

7. Board Decision Support: Al applications can provide valuable insights and predictive
analytics to support boards in strategic decision-making processes, helping them to anticipate

future challenges and opportunities.

It can be observed that while these technologies offer numerous benefits for corporate governance, they also
come with unique challenges, including ethical considerations, data privacy concerns, and the need for
specialized expertise in deploying and managing these technologies effectively within the governance

framework.

Exploring Shareholders’ Impact: Contributing to Effective Corporate Governance:

Corporate governance being a system of rules, practices, and processes by which a company is directed and
controlled. It involves balancing the interests of a company's many stakeholders, such as shareholders,
management, customers, financiers, government, and the community. One key group among these
stakeholders is shareholders, individuals or entities that own shares in a company. Shareholders, being an
integral part of the corporate structure, play a significant role in shaping and influencing corporate governance.
Their contributions extend beyond mere ownership, encompassing active participation and engagement in
decision-making processes that impact the company's strategic direction, ethical conduct, and overall
performance. Shareholders are individuals or entities that own shares or equity in a company, and they can
contribute to corporate governance in several ways. Let's explore some of the ways in which shareholders can

make valuable contributions to corporate governance:

1. Active Engagement: Shareholders can actively engage with the company by attending annual
general meetings, participating in voting on key issues, and voicing their concerns or suggestions.
This involvement helps hold the board of directors accountable and ensures transparency in

decision-making processes.

2. Proxy Voting: Shareholders can exercise their voting rights by appointing proxies to vote on their

behalf. By carefully considering proxy statements and voting on matters such as board
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appointments, executive compensation, and major corporate transactions, shareholders can

influence the direction and governance of the company.

3. Responsible Ownership: Shareholders can promote good corporate governance by being
responsible owners. This includes conducting thorough due diligence before investing, monitoring
the company's performance, and holding management accountable for their actions. Shareholders

can also encourage companies to adopt sustainable and ethical practices.

4. Shareholder Activism: Shareholders can engage in shareholder activism, which involves using
their ownership rights to advocate for changes in corporate governance practices. This can include
proposing resolutions, engaging in dialogue with management, or collaborating with other

shareholders to push for improvements in areas such as board diversity, executive compensation.

5. Stewardship: Shareholders can act as responsible stewards of the company by actively monitoring
its performance, ensuring compliance with legal and ethical standards, and promoting long-term
value creation. By actively participating in the governance process, shareholders can help align the

interests of management with those of the company's stakeholders.

Overall, shareholders have the power to influence corporate governance practices by actively
participating, voting, and advocating for transparency, accountability, and responsible decision-
making within the company. Their engagement and responsible ownership can contribute to the

overall improvement of corporate governance standards.

Exemplary Companies: Global Leaders in Robust Corporate Practices:

As corporate governance continues to gain prominence in the business world, example companies that
prioritize and implement robust governance practices serve as beacons of success. These companies not only
adhere to regulatory standards but go above and beyond to foster transparency, accountability, and ethical
conduct in their operations. Recognizing and applauding such companies is essential, as they not only set
benchmarks for their industry peers but also demonstrate the tangible benefits of sound corporate governance.

There are several companies that have been praised for their strong corporate governance practices and have
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experienced notable benefits as a result. Here are a few examples of globally recognized companies known

for their robust:

1. Microsoft Corporation: Microsoft Corporation has been recognized for its robust corporate
governance practices, including a diverse and independent board of directors, transparent
financial reporting, and strong ethical standards. These practices have helped the company in
order to maintain investor confidence, attract top talent, and foster long-term sustainability.

2. Johnson & Johnson: Johnson & Johnson is often commended for its commitment to corporate
governance. The company has a well-established board structure, effective risk management
systems, and a strong focus on ethical behaviour. These practices have contributed to its

reputation as a trusted healthcare company and have helped maintain stakeholder trust.

3. Procter & Gamble: Procter & Gamble is known for its sound corporate governance practices,
which include a well-defined board structure, regular board evaluations, and transparent
reporting. These practices have helped the company build a strong reputation for integrity,

attract investors, and enhance long-term shareholder value.

4. Unilever: Unilever has received recognition for its strong corporate governance practices, such
as a diverse and independent board, effective risk management, and transparent reporting.
These practices have contributed to the company's reputation as a responsible and sustainable

business, attracting socially conscious investors and consumers.

It's important to note that the benefits of strong corporate governance can vary depending on the specific
context and industry. However, in general, companies with strong corporate governance practices tend to
enjoy enhanced investor confidence, improved risk management, better decision-making processes, and a
positive reputation among stakeholders. Secondly, there are many challenges companies go through during
the year where there are laws which get amended every year. In order to survive in this competitive world,

the following answers can be drawn for the same.
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Guidance from Renowned Thought Leaders on International Corporate Governance:

The concept of ‘Corporate Governance’ has been defined at national and international level in various

perspectives, some of which are reproduced as follows:-
Cadbury Committee Report On Corporate Governance, U.K.:

In an attempt to prevent the recurrence of business failures in countries like UK and to raise the standards of
corporate governance, the Cadbury Committee, under the chairmanship of Sir Adrian Cadbury, was set up by
the London Stock Exchange in May 1991. The committee, consisting of representatives drawn from the top
levels of British industry, was given the task of drafting a code of practices to assist corporations in U.K. in

defining and applying internal controls to limit their exposure to financial loss, from whatever cause.

In the view of ‘Sir Adrian Cadbury’, “a code of corporate governance cannot be imported from outside, it has
to be developed based on the country’s experience. There cannot be any compulsion on the corporate sector
to follow a particular code. An equilibrium should be struck so that corporate governance is not achieved at

the cost of the growth of the corporate sector”.

The Committee investigated accountability of the Board of Directors to shareholders and to the society. It
submitted its report and associated “Code of Best Practices” in Dec 1992 wherein it spelt out the methods of
governance needed to achieve a balance between the essential powers of the Board of Directors and their
proper accountability. The resulting report, and associated “Code of Best Practices,” published in December

1992, was generally well received.

The Cadbury Code of Best Practices had 19 recommendations. The recommendations are in the nature of
guidelines relating to the Board of Directors, Non-executive Directors, Executive Directors and those on
Reporting & Control. Whilst the recommendations themselves were not mandatory, the companies listed on
the London Stock Exchange were required to clearly state in their accounts whether or not the code had been

followed. The companies who did not comply were required to explain the reasons for that.

Organization for Economic Co-operation and Development (OECD) — Principles:

The Experts of the Organization for Economic Cooperation and Development (OECD) have defined corporate
governance to mean “a system by which business corporations are directed and controlled”. According to
them, the corporate governance structure specifies the distribution of rights and responsibilities among
different participants in the corporation, such as, the Board, managers, shareholders and other stakeholders,

and spells out the rules and procedures for making decisions on corporate affairs. By doing this, it provides
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the structure through which the company objectives are set, and also provides the means of attaining those

objectives and monitoring performance.
Sarbanes - Oxley Act:

Sarbanes-Oxley Act is a US law passed in 2002 to strengthen corporate governance and restore investor
confidence. The Act was sponsored by US Senator Paul Sarbanes and US Representative Michael Oxley.
Sarbanes-Oxley law passed in response to a number of major corporate and accounting scandals involving
prominent companies in the US. These scandals resulted in a loss of public trust in accounting and reporting
practices. In July 2002, the Sarbanes- Oxley Act popularly called ‘SOX’ was enacted. The Act made
fundamental changes in virtually every aspect of corporate governance and particularly in the matters of

auditor independence, conflict of interest, corporate responsibility and enhanced financial disclosures.

SOX is wide ranging and establishes new or enhanced standards for all US public company Boards,
Management, and public accounting firms. SOX contains 11 titles, or sections, ranging from additional
corporate board responsibilities to criminal penalties. It requires Security and Exchange Commission (SEC)
to implement rulings on requirements to comply with the new law. SOX consists of new standards for
Corporate Boards and Audit Committee, new accountability standards and criminal penalties for Corporate
Management, new independence standards for External Auditors, a Public Company Accounting Oversight
Board (PCAOB) under the Security and Exchange Commission (SEC) to oversee public accounting firms and

issue accounting standards.
Other International Developments:
Recent observations by various analysts and observers highlight several noteworthy developments:

1. Professor Mervyn King (2002): Known for his work on corporate governance and
sustainability, Professor King has played a key role in shaping corporate governance practices
globally. He has authored the King Reports on Corporate Governance in South Africa and has

been involved in various international initiatives on corporate governance.

2. Professor Jay Lorsch: A Harvard Business School professor, Professor Lorsch has conducted
extensive research on corporate governance and board effectiveness. His work focuses on the

role of boards in strategic decision-making and organizational performance.
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3. Professor John Kay: Professor Kay is an economist and author known for his research on
corporate governance and finance. His book "The Kay Review of UK Equity Markets and
Long-Term Decision Making" has been influential in shaping discussions on long-termism and

shareholder value.

4. Professor Lynn Stout: Professor Stout, a legal scholar, has written extensively on corporate
governance and the role of corporations in society. Her work challenges the traditional
shareholder primacy model and advocates for a more inclusive and stakeholder-oriented
approach to governance.

5. Hampel Report (1998): The Hampel Committee was constituted in UK in 1995. The task of
this committee was to consolidate the recommendations of the Cadbury Report in 1992
(focusing on financial reporting) and the Greenbury Report in 1995 (focusing on directors’
remuneration), and prepare a ‘Combined Code’ on corporate governance. The Code, published
in 1998, was attached to the listing rules of the stock exchange with the requirement that in
order to be listed, companies must either declare their adherence to its provisions or explain

any deviation from them.

6. Blue Ribbon Report (1999): Blue Ribbon Committee was set up by the Securities and
Exchange Commission (SEC), US, in 1998. In February 1999, the Committee published the
Report on Improving the Effectiveness of Corporate Audit Committees (the Blue Ribbon
Report). The recommendations of the Blue Ribbon Committee were adopted and declared to
be mandatory by the NYSE, the American Stock Exchange (Amex), Nasdaqg and the American
Institute of Certified Public Accountants (AICPA). The recommendations are not mandatory

for foreign issuers: these are subject to their own national laws.

7. CalPERS’ Global Governance Principles (1999): With the goal of encouraging a continual
debate on best governance practices globally, in 1997 CalPERS’ Board adopted a set of Global
Governance Principles. In late 1999, the CalPERS Investment Committee analyzed other newer
global governance principles and with the goal of supporting a single set of global governance
principles, the Investment Committee revised CalPERS’ Global Governance Principles to
parallel the International Corporate Governance Network’s statement on Global Governance
Principles. The International Corporate Governance Network (ICGN) was founded with the
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objective to facilitate international dialogue and thereby helping companies to compete more
effectively. The ICGN welcomed the OECD Principles as a remarkable convergence on
corporate governance common ground among diverse interests, practices and cultures. While
the ICGN considered the OECD Principles the necessary bedrock of good corporate
governance, it held that amplifications were required to give them sufficient force.

8. The European Corporate Governance Institute (ECGI) (2002): The European Corporate
Governance Institute (ECGI) was founded in 2002. It has been established to improve corporate
governance through fostering independent scientific research and related activities. ECGI is
founded on the ground that corporate governance is the basis of accountability in companies,
institutions and enterprises, balancing corporate economic and social goals on the one hand
with community and individual aspirations on the other. A proper governance framework is of
fundamental importance in strengthening the performance of economies, in particular those in
development and transition, and helping to discourage fraud and mismanagement. The ECGI
produces high quality independent scientific research while remaining close to the concerns
and interests of corporate, financial and public policy makers. It draws on the expertise of
scholars from numerous countries and brings together a critical mass of expertise and interest
to bear on this important subject. The ECGI intends to make a major contribution to the debate
on the formulation of policy and development of best corporate governance practice, based on
impartial and objective research and the collective expertise of its individual and institutional

members.

9. King Committee on Corporate Governance (2002): The King Report on Corporate
Governance for South Africa (the “King Report 2002”") has been developed as an initiative of
the Institute of Directors in Southern Africa. It represents a revision and update of the King
Report first published in 1994, in an attempt to keep standards of corporate governance in South
Africa in step with those in the rest of the world. All companies listed on the Johannesburg

Stock Exchange have to comply with the provisions of the Report.

10. ASX Corporate Governance Council Report (2003): On 15 August 2002: The ASX
Corporate Governance Council was formed in Australia with the objective of developing and
delivering an industry-wide, supportable and supported framework for corporate governance.
In March 2003, the ASX Corporate Governance Council released “Principles of Good
Corporate Governance and Best Practice Recommendations”. Compliance with the

recommendations was not mandatory, except for the recommendations dealing with Audit
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Committees, but from 2004 listed entities are required to report in their annual report on
whether they have complied during the year the subject of the report, or if not, the reasons for
that.

11. Higgs Report: Review of the role and effectiveness of non-executive directors (2003) In April
2002 the Secretary of State (UK), Patricia Hewitt, and the Chancellor, Gordon Brown,
appointed Derek Higgs to lead a short independent review of the role and effectiveness of non-
executive directors. Derek Higgs published his report on 20th January 2003. The report
reviewed the role and effectiveness of nonexecutive directors in the UK. The report includes:
guidance for non-executive directors, guidance for chairmen and a proposal for a revised
combined code. The Government warmly welcomed the recommendations of the Higgs

Review.

12.  The Combined Code on Corporate Governance (2003): This UK based code supersedes and
replaces the Combined Code issued by the Hampel Committee on Corporate Governance in
June 1998. It is derived from a review of the role and effectiveness of non-executive directors
by Derek Higgs and a review of audit committees by a group led by Sir Robert Smith.

CORPORATE GOVERNANCE IN INDIA:

Corporate Governance is a phrase which implies transparency of management systems in business and
industry, be it private sector or public sector - all of which are corporate entities. Corporate Governance, is a
set of standards, which aims to improve the company’s image, efficiency, effectiveness and social
responsibilities. In the words of ‘Naresh Chandra’ Former Cabinet Secretary, “Maintaining governance
standards requires accountability at all levels of management. Hence corporate conduct and culture, based on
attributes of self-regulation and openness contribute most to the essence of corporate governance”. India by
implementation of various reforms and regulations to enhance transparency, accountability, and investor
protection in corporate practices. The Securities and Exchange Board of India (SEBI) plays a crucial role in
regulating and promoting good corporate governance practices in India. Additionally, India has adopted the

Companies Act, 2013, which includes provisions related to corporate governance.

How corporate governance did not work in INDIA?

Indian Institute of Management Calcutta



altha (December 2023) 48

Corporate governance in India has faced challenges and instances where it did not work as intended. While
there have been improvements in recent years, some key issues have hindered effective corporate governance

in India. Several factors contribute to the challenges encountered by corporate governance in the country:

1. Lack of regulatory enforcement: In the past, there have been instances of weak enforcement
of corporate governance regulations in India. This has allowed some companies to engage in
unethical practices, such as financial mismanagement, insider trading, and non-disclosure of
crucial information. Inadequate regulatory oversight has undermined the effectiveness of

corporate governance mechanisms.

2. Concentration of power: Many Indian companies have a concentrated ownership structure,
with a dominant promoter or family holding a significant stake. This concentration of power
can lead to conflicts of interest, lack of independent decision-making, and insufficient checks
and balances. It can also limit the influence of minority shareholders and weaken corporate

governance practices.

3. Inadequate board independence: The independence of boards of directors is crucial for
effective corporate governance. However, in some cases, board members may lack
independence due to personal or professional relationships with the company's management or

promoters. This can compromise their ability to act in the best interests of all stakeholders.

4. Related party transactions: Related party transactions, where a company engages in business
dealings with entities connected to its management or promoters, have been a concern in India.
These transactions can create conflicts of interest and raise questions about fairness and
transparency. Inadequate disclosure and oversight of related party transactions have

undermined corporate governance practices.

5. Shareholder activism and minority rights: Historically, shareholder activism and protection
of minority shareholder rights have been relatively weak in India. This has limited the ability
of minority shareholders to voice concerns, hold management accountable, and influence
corporate decision-making. Strengthening shareholder rights is crucial for effective corporate

governance.
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It's important to note that while corporate governance in India has faced challenges, efforts have been made
to address these issues. Regulatory reforms, such as the Companies Act of 2013 and the establishment of the
Securities and Exchange Board of India (SEBI), have aimed to enhance corporate governance practices and
improve transparency. Continued focus on regulatory enforcement, board independence, shareholder rights,

and ethical business practices is essential for strengthening corporate governance in India.

Key Recommendations for Enhancing Corporate Governance in India:

Recognizing the significance of sound governance, regulatory bodies, industry experts, and corporate
stakeholders can formulate a set of common recommendations or suggestions aimed at enhancing the
governance frameworks of Indian companies. These recommendations address various facets of corporate
conduct, governance structures, and stakeholder engagement. By exploring these commonly endorsed
guidelines, one gains valuable insights into the concerted efforts to elevate corporate governance standards in
India, ultimately contributing to the resilience and ethical functioning of the nation's businesses. Here can be

some of the common suggestions:

1. Strengthening Board Independence: Experts emphasize the importance of having
independent directors on boards who can provide unbiased oversight and challenge
management decisions. They suggest enhancing the criteria for independence and ensuring that

these directors have the necessary expertise and experience.

2. Enhancing Transparency and Disclosure: Transparency is crucial for effective corporate
governance. Experts recommend improving the quality and timeliness of financial reporting,
ensuring accurate and comprehensive disclosures, and providing clear explanations for

business decisions. This helps build trust among stakeholders.

3. Strengthening Shareholder Rights: Experts suggest empowering shareholders by enhancing
their rights and protections. This includes ensuring fair treatment of minority shareholders,
facilitating shareholder activism, and enabling effective mechanisms for voting and

participation in decision-making processes.
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4. Improving Board Effectiveness: Experts emphasize the need for regular board evaluations to
assess the performance of individual directors and the board as a whole. They also recommend
enhancing the diversity of boards in terms of skills, experience, and gender representation to

promote better decision-making.

5. Enhancing Regulatory Framework: Experts call for strengthening the regulatory framework
governing corporate governance in India. This includes stricter enforcement of existing
regulations, introducing new regulations where necessary, and ensuring effective oversight by

regulatory bodies.

6. Promoting Ethical Culture: Experts stress the importance of fostering an ethical culture
within organizations. This involves promoting integrity, accountability, and responsible
business practices at all levels. Companies should establish robust codes of conduct and

implement effective mechanisms for reporting and addressing unethical behaviour.

It is worth noting that these recommendations or suggestions are not exhaustive, and the specific advice may
vary depending on the unique challenges faced by different companies and industries in India. Implementing
these suggestions can help address corporate governance failures and promote a culture of transparency,

accountability, and responsible business practices.

Insights from Indian Thought Leaders; Wisdom on Corporate Governance:

In order to provide smooth assistance and to concur the above situations there were various committees were
been appointed and the reports provided by these committees were beneficial on the financial perspective.
There were several committees that have been appointed to enhance corporate governance practices. Some

notable committees include:

1. Confederation of Indian Industry (CI1): In 1996, CII took a special initiative on Corporate
Governance, the theme of such initiative was to develop and promote a code for Corporate
Governance to be adopted and followed by Indian Companies, be it in the Private Sector or
Public Sector, Banks or Financial Institutions, all of which are corporate entities. A National
Task Force was set up with Mr. Rahul Bajaj, as the Chairman and including members from
industry, the legal profession, media and academia. This Task Force presented the draft

guidelines and Code for Corporate Governance in April 1997 at the National Conference and
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Annual session of CII. After reviewing the various suggestions and the developments which
have taken place in India and abroad, the Task Force finalized the Desirable Corporate

Governance Code.

2. N.R. Narayan Murthy Committee: Thereafter, ‘SEBI’ constituted another committee called
‘Narayan Murthy Committee’ under the Chairmanship of N.R. Narayan Murthy comprising 23
persons, which included representatives from the stock exchanges, Chamber of Commerce,
industry, investor associations and Professional bodies, for reviewing implementation of the
corporate governance code by listed companies. Many of the recommendations made by such
committee has been included in the revised Clause 49 of the Listing Agreement. The Narayan
Murthy Committee attempted to promulgate an effective approach for successful corporate

governance. The Committee submitted its final report on February 8, 2003.

The Committee observed: “Corporate governance is beyond the realm of law. It stems
from the culture and mind-set of management, and cannot be regulated by legislation alone.
Corporate governance deals with conducting the affairs of a company such that there is fairness
to all stakeholders and that its actions benefit the greatest number of stakeholders. It is about
openness, integrity and accountability. What legislation can and should do, is to lay down a
common framework- the “form” to ensure standards. The ‘substance’ will ultimately determine
the credibility and integrity of the process. Substance is linked to the mind-set and ethical

standards of management.”

3. Kumar Managlam Birla Committee: The SEBI appointed a Committee on Corporate
Governance on May 7, 1999 under the chairmanship of Shri Kumar Manglam Birla, to promote
and raise the standards of corporate governance mainly from the perspective of the investors
and shareholders and to prepare a code to suit the Indian corporate environment. Such
committee submitted its interim & final report in 1999/2000. The Committee made a number
of recommendations towards corporate governance which include constitution of audit
committee, composition of Board of Directors, role of independent directors, & remuneration
standard and financial reporting etc. On the basis of such recommendations clause 49(pre-

amended) of the listing agreement was issued by the SEBI.

Such clause dealt with a number of aspects, such as, constitution of Board of listed

companies comprising executive, non-executive and independent directors, code of conduct
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for such Board of directors, constitution of audit committee, meetings of audit committee,
powers and role of audit committee. Clause 49 of listing agreement also deals with unlisted
subsidiary companies of holding companies and its management. Certain types of disclosures
of corporate affairs, remuneration of directors, management discussion and analysis report,
information to shareholders, CEO/CFO certification, report on corporate governance in annual

reports of listed companies, compliance certificate etc.

4. Naresh Chandra Committee: The next development is constitution of a committee by
‘Department of Company Affairs’ (DCA), headed by Shri Naresh Chandra, called ‘Naresh
Chandra Committee’ on August 21,2002, to examine various issues of corporate governance
relating to statutory auditor- company relationship, rotation of statutory audit firm or partners,
appointment of auditors and determination of audit fees, independence of auditing functions,
certification of accounts and financial statements by management and directors role of
independent directors etc. Many recommendations of the report were incorporated in the

Companies (Amendment) Bill 2003, which is currently being reviewed.

5. Ministry of Company Affairs: The Ministry of Company Affairs has also amended
Companies Act at short intervals for bringing improvements in the corporations’ functioning.
Various provisions concerning corporate governance has been inserted in the Companies Act,
1956 through Companies (Amendment) Act, 2000, which came into force w.e.f. 13/12/2000.
The Amending Act of 2000, increased the duties and responsibilities of the directors in the
companies as a step to improve the corporate governance. Subsequent to the passing of the
Companies (Amendment) Act, 2000, Companies (Amendment) Act, 2002 and Companies
(Second Amendment) Act, 2002 were passed. These Acts too have dealt with some aspects of

corporate governance.

Companies (Amendment) Act, 2000, brought the emerging concepts of the audit committee
and it’s role (sec.292A), ‘Directors Responsibility Statement’ in the directors report
[sec217(2AA)], limitations in directorships in companies (Sec 274 & Sec 275), small
shareholders to get representation through a director (Sec.252), additional disqualifications for
directors, introduction of postal ballot for transacting certain items of business in the general
meeting and providing for higher penalties (tenfold increase) for offences provided in various

sections of the Companies act, 1956 etc.
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6. SEBI Perspective of Corporate Governance: SEBI vide its circular no.
SEBI/CFD/DIL/CG/1/2004/ 12/10, Dated October 28, 2004 has revised the existing clause 49,
related to corporate governance. The above circular has also amended many of the exiting
provisions of Clause 49 of the listing agreementand has introduced a number of new
requirements. The major changes in the new clause 49 include amendments/additions to
provisions relating to definition of independent directors, strengthening the responsibilities of
audit committees, improving quality of financial disclosures, including those related to related
party transactions and proceeds from public/rights/preferential issues, requiring Boards to
adopt formal code of conduct and requiring CEO/CFO certification of financial statements, etc.
Such a step, if properly implemented, will go a long way towards ensuring good governance
practices in Indian Corporate Sector. The implementation of the new Clause 49 covers the

following entities:

(a) All entities seeking listing for the first time, at the time of seeking in principle approval for

such listing.

(b) All companies which were required to comply with the erstwhile Clause 49 i.e. all listed
companies having a paid-up share capital of Rs.3 crores & above or net worth of Rs.25

crores or more at any time in the history of the company.

The amended clause was directed to be complied with by all the listed companies, by 1st April,
2005. However, pursuant to the fact that a large number of companies were not in the state of
preparedness to fully comply with the requirements of the amended clause 49 of the listing
agreement, the SEBI, by another circular no. SEBI/CFD/DIL/CG/1/2005/29 dated 29th March,
2005 extended the date for ensuring compliance with the amended clause 49 upto 31st
December, 2005. So, now the revised clause 49 of the Listing Agreement is to be complied
w.e.f. December 31, 2005. However, the circular dated 29/3/2005 only implies that SEBI will
not take any punitive action against the companies if they are not able to comply with the
amended Clause 49. Conversely, those companies which wish to comply with the amended

Clause 49 can do so by the date mentioned therein.

7. National Foundation for Corporate Governance: Recently, the Ministry of Company

Affairs has decided to have an umbrella agency of corporate governance which will set non-
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binding standards in line with the principles developed by the Organization for Economic Co-
operation and Development (OECD). This is to advocate the ‘spirit’ of governance to the
industry, which sometime gets lost as companies follow the market regulator’s norms by the
letter. To achieve this objective, The National Foundation for Corporate Governance (NFCG)
has been set up by the Ministry of Company Affairs, Government of India, in partnership with
Confederation of Indian Industry (CII), Institute of Company Secretaries of India (ICSI) and
Institute of Chartered Accountants of India (ICAI) with the goal of promoting good corporate
governance practices in India. NFCG will act as a nodal agency and will initially evolve
corporate governance principles in three areas — institutional investors, independent directors
and auditing. The government is now also working on setting up national centers for corporate

governance at various Indian Institutes of Management.

8. The Institute of Chartered Accountants of India (ICAI): In the developed nations, high
quality accounting standards reduce uncertainty and increase overall efficiency and investor
confidence. The Accounting Standards issued by The Institute of Chartered Accountants of
India (ICAI) serve this objective. The ICAI has issued 29 Accounting Standards covering,
interalia, disclosure of accounting policies, valuation of inventories, amalgamation, interim
financial reporting, financial reporting of interest in joint venture, related party disclosures etc.
Such accounting standards are based on the generally accepted accounting assumptions of

going concern, consistency and accrual basis.

9. The Institute Of Company Secretaries Of India (ICSI): The vision of ICSI is to be a global
leader in development of professionals specializing in Corporate Governance. For promoting
good corporate governance the mission of ICSI is to continuously develop high calibre
professional ensuring good corporate governance and effective management and to carry out
proactive research and development activities for protection of interest of all stakeholders thus
contributing to public good. ICSI defines Corporate Governance as, “the application of best
management practices, compliance of law in true letter and spirit and adherence to ethical
standards for effective management and distribution of wealth and discharge of social

responsibility, for sustainable development of all stakeholders”.

The ICSI conducts various programs throughout India covering several topics like
corporate governance, company law, secretarial audit and compliances, securities laws and

capital markets, financial markets etc, for development of corporate governance practices in
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Indian Corporate Sector. To achieve excellence in various secretarial practices for good
corporate governance ICSI has issued following Secretarial standards:

1. SS-1 Secretarial Standard on Meetings of the Board of Directors

2. SS-2 Secretarial Standard on General Meetings

3. SS-3 Secretarial Standard on Dividends

Further, to guide its members and others to comply with the Secretarial Standards and other
regulations, ICSI has issued Guidance Notes on the following topics:

(a) Meetings of the Board of Directors
(b) General Meetings

(c) Passing of resolution by Postal ballot
(d) Dividend

(e) Buy Back of securities

(f) Board’s Report

The Institute regularly brings out Publications covering various aspects of Company Law and
role of Company Secretary. The institute has also taken initiatives to awaken Indian Corporate
Sector in Corporate Governance. For this purpose, the Institute since 2001, is conferring ‘ICSI
National Award for Excellence in Corporate Governance’ annually to the participating

companies in order to promote corporate governance culture in Indian corporate sector

10. Ratan Tata: Ratan Tata, the former chairman of Tata Sons, has emphasized the need for
corporate governance practices that prioritize the interests of all stakeholders, including
employees, customers, and the community. He advocates for a balanced approach that goes

beyond financial performance and considers social and environmental responsibilities.

11.  Adi Godrej: Adi Godrej, the chairman of the Godrej Group, has highlighted the significance
of independent directors in corporate governance. He believes that independent directors play
a crucial role in ensuring transparency, providing unbiased guidance, and safeguarding the

interests of minority shareholders.

12. Deepak Parekh: Deepak Parekh, the chairman of HDFC Ltd., has stressed the importance of

effective board governance. He emphasizes the need for a diverse and independent board, with
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directors who possess the necessary skills and expertise to provide strategic guidance and

oversight.

These committees have played a crucial role in shaping corporate governance practices in India. Their reports
have provided valuable guidance and recommendations to companies, regulators, and stakeholder. Strong
corporate governance practices can lead to improved investor confidence, better access to capital, and
reduced risk perception. Companies with robust corporate governance frameworks are often seen as more
trustworthy and reliable, which can positively impact their financial performance and valuation. However,
it's important to note that the impact of corporate governance on financial performance can vary across
companies and industries. While good governance practices can contribute to long-term sustainability and
value creation, other factors such as market conditions, industry dynamics, and company-specific factors also

play a significant role in determining financial outcomes.

Impactful Corporate Governance Case Studies: Learning from Notable Experiences:

There have been several prominent instances that underscore the breakdown of corporate

governance. Here are a few noteworthy examples:

1. Enron Scandal (2001): The Enron scandal is one of the most infamous cases of corporate
governance failure. Enron, an American energy company, used accounting loopholes and
special purpose entities to hide debt and inflate profits. The scandal resulted in the company's

bankruptcy and led to significant losses for investors and employees.

2. WorldCom Scandal (2002): Securities and Exchange Commission v. WorldCom Inc., Civil
Action No. 02-CV-4963 (SDNY) (JSR); WorldCom Inc., a telecommunications company,
engaged in accounting fraud by inflating its assets and understating expenses. The scandal
eventually led to the company's bankruptcy and exposed serious deficiencies in its corporate

governance practices.

3. Satyam Scandal (2009): Satyam Computer Services, an Indian IT company, was involved in
a massive accounting fraud orchestrated by its founder and chairman, Ramalinga Raju. The
scandal revealed falsification of financial statements, inflated revenues, and fictitious assets,

leading to a loss of investor confidence and a significant decline in the company's value.
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4. Volkswagen Emissions Scandal (2015): Volkswagen, a leading automobile manufacturer,
was found to have installed software in its vehicles to manipulate emissions tests. This scandal
highlighted a failure of corporate governance in terms of ethical conduct, transparency, and

accountability.

These cases serve as reminders of the importance of robust corporate governance practices in maintaining

trust, protecting stakeholders' interests, and ensuring the long-term sustainability of organizations.

CONCLUSION AND FUTURE OUTLOOK

The Culmination and Anticipated Horizons: Unveiling Insights and Tomorrow's Prospects can be stated as

under:

Emphasizing the imperative for effective Corporate Governance, it is essential to recognize that its goal
extends beyond safeguarding to elevating shareholder value, while considering the interests of all
stakeholders. Corporate Governance is aptly described as a philosophy that permeates every aspect of a
corporation's operations and its relationship with stakeholders. Rather than being an ultimate objective, it

serves as a mechanism to instill and foster corporate democracy across all tiers of the corporate entity.

Given this, corporate governance is now being increasingly recognized as an important aspect of sustainable
economic growth. Strong corporate governance is critical for promoting growth, improving access to low-cost
capital, ensuring appropriate risk management, and increasing overall productivity and competitiveness of the
economy. In a world of highly integrated capital markets, it becomes imperative for individual countries to
take constant initiatives in this regard and benchmark their corporate governance practices to the best corporate
governance practices. Global best practices because of their characteristics like, adequate disclosures, focused
approach, compliance with the laws etc. become sine qua non (i.e. absolutely necessity) in the corporates for
healthy growth of capital markets. Such practices increases the confidence levels of investors and in turn help

corporates to access capital markets for their financial needs.

The Indian economy is undergoing a significant transformation, marked by the second phase of liberalization
in the domestic market and increased globalization. While these reforms have granted greater autonomy to
management, they have concurrently imposed heightened responsibilities. The current landscape necessitates
a dedicated and ongoing commitment to 'Excellence in Corporate Governance,'" emphasizing the continual

enhancement and adoption of ethical business practices across all organizational levels.
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According to Mr. Vinod Dhall, Former Secretary, Department of Company Affairs, Ministry of Finance- “The
importance of maintaining high ethical standards by the corporate sector for ensuring its long term sustainable
growth has been universally accepted. It is now a fact that a majority of investors factor in corporate
governance when making investment decisions. This is a powerful argument for companies to seek excellence
in corporate governance. It is in this context that the development of best practices of corporate governance

and rating of companies is increasingly becoming very relevant”.

Reflecting on the progress made in India, there has been a notable emphasis on promoting sound corporate
governance practices within the corporate sector. This includes the integration of various rules and regulations
into the legal framework governing the corporate sector, alongside the organization of seminars, conferences,
and meetings by different forums. Numerous articles have also been published, collectively contributing to
the dissemination of knowledge on the benefits of corporate governance. However, despite these
commendable efforts aimed at advocating good governance practices, there remains a discernible gap between
theory and practice. Many companies, while formally adhering to the stipulated rules, often fall short in
translating these regulations into meaningful, spirit-driven actions. The current imperative is to undertake
unilateral confidence-building measures, demonstrating a commitment to corporate governance beyond mere
legislative compliance. These measures should not only enhance investor confidence but also embody
courtesy, foster dedication to work and the organization, promote teamwork devoid of self-ego, and cultivate
various other qualities essential for effective corporate governance.

In this connection it has been rightly said by Mr. G.N. Bajpai, Former Chairman, Securities & Exchange Board
of India, that “Corporate Governance represents the moral framework, the ethical framework and the value
framework under which an enterprise takes decisions. Therefore, it is necessary that the companies are not
judged merely on the form part of corporate governance but also on the substance part of corporate
governance. Corporates are required to be assessed on the basis of their ability of wealth creation, wealth

management and wealth sharing”.

To make the mission of corporate governance meaningful the Board of Directors is desired to adopt a radical
change in their perceptions. Company Directors in their new role as Corporate Governors have to raise
themselves above the personal urge and aptitude. They have to promote co-ordinations among various
components of the organization for the long term survival, growth and prosperity of such organization. It has
been rightly said that unless an atmosphere is generated to make the governing team enthusiastic and make
them aspire for excellence, merely trying to ensure efficient corporate governance by amending the Companies
Act or enacting clauses like Clause 49, revising and redevising it are all going to be hallow and ineffective

exercise.
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To sum up, the progress made so far, it can be concluded that the corporate sector has reacted in a positive
and pro-active manner to the new norms of governance. However, Indian companies’ pursuit towards
achieving good governance is an on going process, which demands continuous adoption of best practices for
ensuring truth, transparency, accountability and responsibility in all the dealings with the employees,
shareholders, consumers and the community at large. The philosophy of various Indian Companies on
Corporate Governance is built on a rich legacy of fair and transparent governance and disclosure practices. At
the highest level, the companies should continuously endeavour to improve upon these aspects on an ongoing
basis and adopt innovative approaches for leveraging resources, converting opportunities into achievements

through proper empowerment and motivation.
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